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Free Speech vs. Promotion of Illegal Drug Use 
 

Two court cases have recently affirmed school board policies 
concerning student expression, religious liberties, and the roles of public 
school faculty and staff at school-sponsored events.  

In Morse v. Frederick, (127 S. Ct. 2618, 168 L.Ed. 2d 290 (2007)), the 
United States Supreme Court tackled the often difficult issue of students’ 
rights to self-expression and school policies regulating them. The high court 
considered the case of a senior of a public high school who was suspended 
for unfurling a banner reading “BONG HiTS 4 JESUS” during the 2002 
Olympic Torch Rally, a school-approved event that was supervised by 
school personnel and attended by members of the public and the media. The 
senior, who attended with his friends and several other students, displayed 
the banner as torchbearers and camera crews passed by. The school principal 
confiscated the banner on sight and suspended the senior for ten days in 
accordance with school board policy which provided that “[t]he Board 
specifically prohibits any assembly or public expression that . . . advocates 
the use of substances that are illegal to minors. . . .”  

The senior appealed the suspension to the Superintendent who upheld 
it, but limited it to the time served – eight days. In a written memorandum, 
the Superintendent explained that the senior “was not disciplined because the 
principal of the school ‘disagreed’ with his message, but because his speech 
appeared to advise the use of illegal drugs” and because the banner was 
displayed “in the midst of fellow students, during school hours, at a school 
sanctioned activity.” The District upheld the suspension.  

The senior subsequently filed a federal lawsuit in the District Court 
against the Board and the principal individually, alleging a violation of his 
First Amendment Rights and a breach of the Civil Rights Act, 42 U.S.C. 
§1983. On motion, the District Court ruled in favor of the Board and the 
principal, finding that they had not infringed the senior’s First Amendment 
rights and ruling that the principal had properly interpreted the banner as 
promoting illegal drug use.  

On appeal, the Ninth Circuit Court of Appeals reversed the District 
Court, holding that the school punished the senior without demonstrating 
that his speech gave rise to a “risk of substantial disruption” and that his 
right to display the banner was clearly established.  

The Circuit Court decision was challenged to the United    (cont’d )  
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States Supreme Court, which considered 
whether, under the First Amendment, a principal 
may restrict student speech at a school event 
when that speech is reasonably viewed as 
promoting illegal drug use. In an opinion 
delivered by Chief Justice Roberts, the Court 
reversed the Ninth Circuit, finding that deterring 
drug use by schoolchildren is “an important – 
indeed, perhaps compelling interest.” The high 
court declared that the First Amendment does 
not require schools to tolerate at school events 
student expression that promote illegal drug use.  
 

Free Speech vs. Separation of 
Church and State 

 

In Borden v. School District of the 
Township of East Brunswick, No. 06-3890 (3d. 
Cir. April 15, 2008), the Third Circuit Court of 
Appeals heard the case of a football coach of a 
public high school team who brought suit 
against the District for its policy prohibiting 
faculty participation in student-initiated prayer. 
The coach asserted that the policy was 
unconstitutionally vague and overbroad, and 
violated his Federal and State Constitutional 
rights, including his freedom of speech, 
academic freedom, freedom of association, and 
his due process rights. 

During his tenure at the high school, the 
coach, who had held the post since 1983, 
engaged in pre-game prayer activities that 
occurred at the team dinner and while taking a 
knee in the locker room. The team participated 
in this tradition for twenty-three seasons until 
the 2005 season, when the Superintendent 
received complaints from parents concerning the 
practices of the coach. The Superintendent, 
Principal, and Athletic Director contacted the 
coach about the complaints and advised him to 
stop leading the students in prayer. The 
Superintendent also provided the coach with the 
District guidelines on prayer which prohibited 
district representatives from leading, 
encouraging or mandating students to participate 
in prayer activities during athletic events. The 
coach asked the players whether they would like 
to preserve the tradition; the majority of the 

players answered affirmatively. The coach 
thereafter continued the tradition by bowing his 
head during the prayer before the meal and 
remaining on one knee during the pre-game 
meetings. 

The coach filed suit against the District, the 
Board of Education, and the Superintendent 
alleging that the policy violated his rights under 
the New Jersey and United States Constitutions. 
The District Court held that the coach’s request 
to bow his head in silence and take a knee did 
not violate the Establishment Clause of the 
Constitution, and found that the school 
guidelines were vague and overbroad, and thus 
violated his Constitutional rights.  

On appeal, the Third Circuit overturned the 
District Court, holding that the Board’s 
guidelines were not unconstitutionally vague or 
overbroad because they did not compel 
individuals to guess at their meaning and did not 
prohibit faculty involvement in prayer activities. 
The Court also held that the policy was not a 
deprivation of his freedom of speech because the 
coach was acting as a public employee and his 
acts were not matters of protected public 
concern.  

The Court also determined that the Board’s 
policy did not violate the coach’s academic 
freedom because such freedom applies only to 
educational institutions, not to individuals. The 
Third Circuit also ruled that the guidelines did 
not interfere with his association or due process 
rights since his acts fundamentally violated the 
Establishment Clause of the Constitution. 
Consequently, the Court upheld the District 
policy finding that Districts have “a legitimate 
educational interest in avoiding Establishment 
Clause violations” and such policies are 
reasonably related to those interests. 

 
 

 
 

The information provided here is necessarily 
general and is not intended as legal advice or a 
substitute for legal advice. If you have any 
questions regarding this Alert, please contact 
Anthony P. Sciarrillo of the EdLaw Group at 
edlawgroup@lindabury.com. 

Before making your choice of attorney, you should give this matter careful thought. 
The selection of an attorney is an important decision. 
 

You may, if this letter is inaccurate or misleading, report same to the Committee on 
Attorney Advertising, Hughes Justice Complex, P.O. Box 037, Trenton, NJ  08625. 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice




