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School Districts May Be Held Liable for
Student-on-Student Harassment

By Athina Lekas Cornell, Esq.

On February 22, 2001, the New Jersey Supreme Court released
its decision in L.W. v. Toms River Regional School Board of
Education, affirming the decision of the Appellate Division which
recognized, for the first time, grounds for a lawsuit under the New
Jersey Law Against Discrimination against a school district for
student-on-student harassment. The harassment in this case was based
on an the student’s perceived sexual orientation. A school district may
be liable if a court determines that the district failed to reasonably
address the harassment and the harassment has the effect of denying
that student any of the school’s accommodations, advantages,
facilities or privileges. When assessing a school district’s liability, a
court must determine whether the district, with actual or constructive
knowledge of the maltreatment, took actions reasonably calculated to
end the harassment. In its ruling, the court attempted to balance two
competing interests: (1) providing a student with a right of redress if
that student is subjected to severe or pervasive bullying and the school
district fails to adequately respond with (2) shielding the school
district from liability when its preventative and remedial actions are
reasonable in light of the totality of the circumstances.

The court recognized that isolated schoolyard insults or
classroom taunts are not grounds for a lawsuit. Rather, to state a
claim, an aggrieved student must allege discriminatory conduct that
would not have occurred “but for’ the student’s protected
characteristic; that a reasonable student of the same age, maturity level
and protected characteristic would consider the conduct sufficiently
severe or pervasive to create a hostile or offensive school
environment; and that the school district failed to reasonably address
such conduct.

Courts are also directed to determine the reasonableness of a
school district’s response to peer harassment in light of the totality of
the circumstances because a “reasonable response to name-calling
among grade schoolers may be inadequate to address violence among
teenagers.” As such, relevant circumstances may include: the
students’ ages; developmental and maturity level; school (cont’d %)
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