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To Protect Sensitive Documents, School Districts 
Should Contact Their Board Attorneys When an 

Alleged Incident of Bullying, Harassment, or 
Intimidation is Reported 

 

By Scott D. Zucker, Esq. 
 
 

Based on the Appellate Division’s decision in K.L. v. Evesham, ___ 
N.J. Super. ___ (App. Div. Dec. 12, 2011), school boards should involve 
their board attorneys early in the process to better protect their notes and 
documents from disclosure when an alleged incident of bullying, 
harassment, or intimidation is reported.  

In K.L., a parent requested school records pertaining to alleged 
incidents of bullying against his children. The district provided the parent 
with its “Harassment, Intimidating and Bullying Policy” only, and invited 
the parent to review his children’s student records. After the parent filed 
a lawsuit, the district released to the parent one redacted document that 
reported the disciplining of a student for violent conduct against the 
parent’s son. The district did not release to the parent eleven pages of 
notes concerning communications between school personnel and the 
parent and his children. The parent asserted his right to access these notes 
under the Open Public Records Act (“OPRA”), N.J.S.A. 47:1a-1 to -13, 
and the common law. The school claimed that its notes concerning the 
alleged bullying incidents were protected by the attorney-client privilege, 
the work product privilege, and the Family Educational Rights and 
Privacy Act (“FERPA”), 20 U.S.C. 1232(g), which prohibits the district 
from disclosing any records pertaining to other students.  

The reviewing panel in K.L. found the notes requested by the 
plaintiff constituted government records for the purposes of an OPRA 
request because they were made and maintained in the course of the 
school district’s official business. However, the panel rejected the 
argument that the attorney-client privilege protected the notes. The 
appellate panel observed, “communications between lawyer and his 
client in the course of that relationship and in professional confidence, 
are privileged, and a client has a privilege (a) to refuse to disclose any 
such information, and (b) to prevent his lawyer from disclosing it . . . .” 
N.J.S.A. 2A:84A-20; N.J.R.E. 504. The panel concluded that the 
requested notes were not communications from school personnel to its 
board attorney until the parent made a request for records under OPRA. 
Although the panel declined to find the attorney-client privilege (cont’d ) 
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Before making your choice of attorney, you should give this matter careful thought. The selection of an attorney is an important decision. 
 

You may, if this letter is inaccurate or misleading, report same to the 
Committee on Attorney Advertising, Hughes Justice Complex, P.O. Box 037, Trenton, NJ 08625. 

applied to the notes, it suggested that if the 
board attorney had directed district personnel to 
prepare notes, the notes had been prepared in 
anticipation of the filing of a lawsuit, and such 
notes had been sent to the attorney when they 
were prepared, the notes would have been 
protected by the attorney-client privilege. 

The appellate panel found the notes fell 
within the work product privilege because they 
were “prepared at the direction of an attorney 
before litigation [had] commenced” and because 
“use for litigation was the dominant purpose of 
preparing the documents and . . . the attorney’s 
belief that litigation would ensue was 
objectively reasonable.” The panel noted the 
parent had claimed he and his children were 
victims of racial discrimination by the school 
district and had filed a complaint with the 
United States Department of Education, Office 
of Civil Rights. The parent also had demanded 
that a school principal communicate with him 
solely in writing. In turn, the board attorney 
advised school personnel to maintain detailed 
notes of communications with the parent and his 
children in anticipation of litigation. Hence, the 
court found the notes to be attorney work 
product and protected from disclosure under 
OPRA. 

To overcome the work product privilege, 
the parent had to show he had “a substantial 
need” for the notes or he would be “unable 
without undue hardship to obtain the substantial 
equivalent of the materials by other means.” The 
panel observed the parent’s children were present 
during the incidents, and his communication 
with school personnel were the substantial 
equivalent of the information contained in the 
notes. 

Regarding the Anti-Bullying Act, the court 
pointed out that the law provides that school 
district personnel must inform parents in writing 
of “the nature of [an anti-bullying investigation], 
whether the district found evidence of 
harassment, intimidation, or bullying, or whether 
discipline was imposed or services provided to 
address the incident of harassment, intimidation, 
or bullying.” N.J.S.A. 18A:37-15b(6)(d). The 
Court declined to address whether records 

created in accordance with the Anti-Bullying 
Act must be disclosed under OPRA, the 
common law, or other authority.  

Turning to the common law right to access 
government records, the panel noted that the 
common law balances the requestor’s interest 
against the public agency’s interest in 
confidentiality. The panel found that the Anti-
Bullying Act, as an expression of State policy, 
supported the parent’s claim to view the records 
under the common law. However, this claim 
yielded to the work product privilege. The court 
found the school district orally provided the 
parent with the information he was seeking, and 
the court found no reason to believe the district 
provided inaccurate information or that the 
notes’ contents differed from the reports 
provided. 

Next, the Court explained that FERPA 
provides for the withholding of federal funds 
from any school that effectively denies parents 
access to their own children’s records and 
requires school districts to establish appropriate 
procedures for granting parents access to their 
children’s records. The Court noted that FERPA 
does not permit a parent to view those portions 
of a record that include information on more 
than one student. Therefore, under FERPA, the 
panel found that the school district appropriately 
provided access to the portions of the record that 
pertained to the plaintiff’s children but that the 
name of another student had been appropriately 
redacted. 

Based on K.L., districts should immediately 
contact their board attorneys when 1) they 
anticipate litigation from a parent, or 2) an 
alleged incident of harassment, intimidation, or 
bullying has been reported. By involving their 
board attorneys early in the process, districts 
may be able to shield their documents from 
unnecessary exposure. 
 
 

 
 
 

The information provided here is necessarily general 
and is not intended as legal advice or a substitute for 
legal advice. If you have any questions regarding this 
Alert, please contact Anthony P. Sciarrillo of the 
EdLaw Group at edlawgroup@lindabury.com.  



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


