New Jersey School Agency
Could Not Allow Sub Changes

ew Jersey's school construction

agency had no avthority to allow

bidders on projects to substitute

the mechanical subcontractors

they named in their bids with others, 2
state appeals court has ruled.

The Mechanical Contractors Associa-

tion of New Jersey filed a lawsuit against

the state’s Schools Construction Corp.

over its practice of allowing general and

prime contractors that were awarded school
contracts to change the mechanical sub-

_contractors that were listed in their bid

documents. New Jersey law allows SCC,
when it solicits bids, either to obtain sep-
arate bids for the plumbing, HVAC, elec-
trical and structural steel work, or to
obtain bids from general contractors. Under
the law, general contractors are required
to include the names of all subcontractors

to which they will subcontract the me-
chanical work.

SCC bid forms required bidders to
submit the names of their subs, and stat-
ed that bidders were not permitted to
substitute subs prior to the execution of
the contract. However, the form indicat-

" ed that substitution was permiissible, stat-

ing that “any substitution of subcontrac-
tors after the award of the contract shall
be made only with written approval of
the SCC in accordance

had implemented, which allowed substi-
tutions under certain named circumsiances,
or under “any other circumnstance where
[SCC] deems there to be a rational basis
for the substitution.”

When the New Jersey tial court dis-
missed the complaint, M(CA appealed to
the judiciary’s Appellate Division. That
court reviewed state court decisions in-
volving public conacts and concluded
that the state law governing SCC pre-
ventéd it from allowing general contrac-
tors to substitute subs named in thejr
bids.

According to the court, the law for-
bidding substitution furthered the public

with the General Condi-  Schools Construction Corp. Was bound by

tons.”

SCC admitted that it
allowed prime contractors to substitute
subs for those named in their bids, but
contended that it was within its discretion
to do so. SCC claimed substitutions were

 permitted under a written policy that it

law to have general contractors name subs.

policies underlying public bidding because
it fostered competition and decreased the
chances of bid shopping. (Shez v. New
Fersey Schools Construction Corp., 908 A.2d
237 (N.F. Super. 2006). u
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