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SUBSTANTIVE AND PROCEDURAL ASPECTS OF
ASSESSING DAMAGES IN COMMERCIAL LITIGATION

By Frederick W. Rose”

INTRODUCTION

Damages should be the focal point of every plaintiff’s lawsuit. Determination of what
monetary remedies are available should be the one element around which all other aspects of the
litigation revolve. Ironically, however, litigators often spend most of their time establishing the
liabilities of opposing parties to the degree where short-shrift is ultimately paid to strategies
necessary for determining the final amounts of recovery.! Thus, early identification as to which
types of damages may be available in various commercial contexts is invaluable for charting an
effective course through the litigation process. Such efforts at identification will to a large extent
dictate the course of the trial and will, in the end, maximize results for a client.?

The purpose of this review is to highlight the circumstances under which various damage
remedies are available in a commercial context and to identify what steps are required in order to
effectively recover such damage awards.

There are basically three types of legal damages, specifically (a) compensatory damages
inclusive of consequential and incidental damages in the minds of many but distinguished in the
Uniform Commercial Code, (b) punitive damages and (c) nominal damages, each of which is

addressed hereinafter.’

*

Mr. Rose is a partner and chairs the Litigation Group at the law firm of Cooper, Rose &
English LLP with offices in Summit and Rumson, New Jersey. Mr. Rose expresses appreciation
for the contribution made to this review by W. Brian Stack, Esq., Michael S. Rubin, Esq. and
Jeffrey J. Zuber, Esq.
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I Compensatory Damages Inclusive of Consequential and Incidental Damages.

(a) Direct Damages.

Compensatory damages are the types of damages that arise perhaps most often in the
context of commercial claims. Compensatory damages are intended “to compensate a plaintiff for
actual injury or loss,” and are designed “to restore the injured party to as good a position as he
would have been in if performance had been rendered as promised.”

One need only hark back to law school days for the underlying concept which has been
carried forward into the law today:

Where two parties have made a contract, which one of them has
broken, the damages which the other party ought to receive, in
respect of such breach, should be such as may fairly be considered
either arising naturally, i.e., according to the usual course of things,
from such breach of contract itself, or such as may reasonably be

supposed to have been in the contemplation of both parties at the
time they made the contract, as the probable result of the breach of it.

Hadley v. Baxendale, 156 Eng. Rep. 145, 151 (1854).

The Uniform Commercial Code, which governs numerous transactions in commercial
settings, essentially cites the same rationale for the award of damages under the Code. The U.C.C.
provides:

The remedies provided by this Act shall be liberally administered to

the end that the aggrieved party may be put in as good a position as if

the other party had fully performed . . .
N.J.S.A. § 12A:1-106 (West 1962 & supp. 1996). See also official Comment to the U.C.C. § 1-106
(“[the above subsection] is intended to . . . make it clear that compensatory damages are limited to
compensation. They do not include consequential or special damages or penal damages”).

Consequential and incidental damage recovery are covered by other sections of the U.C.C. See

generally infra notes 34-39 and accompanying text.



Before New Jersey’s adoption of the U.C.C., the New Jersey Supreme Court had allowed
recovery for purely economic loss in a commercial sale of goods setting under a theory of strict
liability in tort. The current state of the law is not yet certain as to whether the adoption of the
U.C.C. has preempted such a cause of action, regardless of the circumstances surrounding the
transaction, in favor of confining the avenues of recovery to those enumerated under the provisions
of the Code. See generally discussion infra at notes 40-43 and accompanying text.

In order to recover compensatory damages, a plaintiff must prove’ that he/she “has suffered
some loss or injury and [that] he has given the jury some basic information from which to estimate

the amount of damages.” The scope and extent of the damages need not be proven with absolute

certainty. In Kozlowski v. Kozlowski, 80 N.J. 378 (1979), a woman sued a male cohabitant,
seeking recovery of a share in the assets the defendant had accumulated over the years of their
cohabitation, as well as value for services rendered in their relationship and future support. In
holding in favor of the plaintiff under a breach of contract theory, the New Jersey Supreme Court
held:

While the damages flowing from defendant’s breach of contract are

not ascertainable with exactitude, such is not a bar to relief. Where a

wrong has been committed, and it is certain that damages have

resulted, mere uncertainty as to the amount will not preclude

recovery - courts will fashion a remedy even though the proof on

damages is inexact.

Id. at 388 (citations omitted).” Thus, the plaintiff need only present sufficient evidence upon

which a jury could reasonably base a damage award.®



- Liguidated Damage Provisions.

In the specific context of damages based on breach of contract, parties will often attempt to
negotiate in advance of the breach the remedies available to either party. There may be contract
provisions, most often in the form of “liquidated damage” provisions, which will govern the
recovery of damages for the parties.

When the parties have agreed upon the precise method by which

damages shall be computed and assessed, the court is bound by their
contract.

Utica Mut. Ins. Co. v. DiDonato, 187 N.J. Super. 30, 43 (App. Div. 1982).

Generally, liquidated damage clauses are enforceable where the actual damages that would
be sustained upon breach are difficult to project and are not readily susceptible of proof under the
rules of evidence.” Before being given their express effect, however, liquidated damage provisions
in a contract will be scrutinized to ensure that the provision is not a penalty provision.'” Rather, the
damages must be reasonably related to that which the parties anticipated to be the effect of a
breach.'" Furthermore, a liquidated damages provision that merely allows for a nominal amount of
damages, effectively limiting the amount of recovery to a sum that is clearly not an attempt to
approximate actual damages, has been treated by the Appellate Division as an exculpatory clause.'?

(b) Consequential and Incidental Damages.

Until this point, the discussion has encompassed the type of compensatory damages known
as “direct” damages.13 However, in addition to direct damages, as noted at the outset,
compensatory damages also encompass consequential and incidental damages. Thus, consequential
and incidental damages are essentially “subsets” of compensatory damages and are described as
follows:

[A] breach may cause the injured party loss other than loss in value,
and the party is also entitled to recovery for this, subject again to



limitations such as that of unforseeability. Such loss will be referred
to as other loss and is sometimes said to give rise to “incidental” and
“consequential” damages. Incidental damages include additional
costs incurred after the breach in reasonable attempt to avoid loss,

even if the attempt is unsuccessful. . . . Consequential damages
include such items as injury to person or property caused by the
breach.

E. Allan Farnsworth, Contract, § 12.9, at 880-81 (2d ed. 1990)."
Consequential damages are only recoverable where they:

[A]re reasonably foreseeable at the time the contract was entered into
. . . [and] to impose liability the defendant must have had reason to
foresee the injury at the time the contract was made, not at the time
of the breach. Plaintiff need only demonstrate, however, that the
damage was of a type that a reasonable man would realize to be a
probable result of his breach. Plaintiff need not establish that the
defendant had reason to foresee the specific injury that occurred.

Swatek, Inc. v. North Star Graphics, 246 N.J. Super. 281, 285-86 (App. Div. 1991) (citations

omitted).
One of the more frequent contexts in which ‘“consequential damages” are sought in

13 Recovery based on “lost profits” is defined as

commercial litigation is by way of “lost profits.
the difference between gross income and the costs or expenses that had to be expended to produce
the income.'® To recover for lost profits, a plaintiff must demonstrate “[1] the amount of damages
with a reasonable degree of certainty, [2] that the wrongful acts of the defendant caused the loss of
profit, and [3] that the profits were reasonably within the contemplation of the parties at the time the
contract was entered into.”"’

In addition to consequential damages based on lost profits, other forms of consequential
damage could result from losses due to excesses and deficiencies in inventory.'"®  Such damages

could also be in the form of increased labor costs, such as employee salaries, overtime and

. . . . 19
executive salaries, and additional accounting and computer costs.



- Contractual Limitations on Consequential Damages.

In the current environment of commercial litigation, no review of the subject of
consequential damages would be complete without addressing, even in a limited fashion, the
subject of contractual limitations of consequential damages. It is possible for parties to
contractually limit consequential damages as an available remedy for a breach of contract.” In a

Third Circuit case, Chatlos Systems v. National Cash Register Co., 635 F.2d 1081, 1087 (3rd Cir.

1980), rev’g 479 F. Supp. 738 (D.N.J. 1979), cert. dismissed, 457 U.S. 1112, 102 S. Ct. 2918

(1982) (applying New Jersey law) (“the provision of the agreement excluding consequential
damages should be enforced, and the district court erred in making an award for such losses”), the
policy behind upholding consequential damages disclaimers was explained as follows:

Limitations on damages for personal injuries are not favored, but no
such prejudice applies to property losses. It is also important that the
claim is for commercial loss and the adversaries are substantial
business concerns. We find no great disparity in the parties’
bargaining power or sophistication.  Apparently, Chatlos, a
manufacturer of complex electronic equipment, had some
appreciation of the problems that might be encountered with a
computer system. Nor is there a “surprise” element present here.
The limitation was clearly expressed in a short, easily understandable
sales contract. This is not an instance of an ordinary consumer being
misled by a disclaimer hidden in a “linguistic maze.”

Thus, at the time the contract was signed there was no reason to
conclude that the parties could not completely agree upon the
allocation of the risk involved in the installation of the computer
system.

.... We conclude, therefore, that the provision of the agreement
excluding consequential damages should be enforced, and the

district court erred in making an award for such losses.

Chatlos, 635 F.2d at 1087 (citation omitted).



The New Jersey Supreme Court has similarly upheld the exclusion of consequential

damages.”! In Kearney & Trecker, the Court noted that the Third Circuit’s reasoning in Chatlos

was consistent with the policy expressed by the Court in Spring Motors Distribution, Inc. v. Ford

Motor Co., 98 N.J. 555 (1985), that “between commercial parties, then, the allocation of risks in
accordance with their agreement better serves the public interest than an allocation achieved as a
222

matter of policy without reference to that agreement.

The Kearney & Trecker Court further noted:

[TThe potential significance of liability for consequential damages in
commercial transactions undoubtedly prompted the Code’s drafters,
consistent with the Code’s endorsement of the principle of freedom
of contract, to make express provision for the limitation or exclusion
of such damages. For certain sellers, exposure to liability for
consequential damages could drastically affect the conduct of their
business, causing them to increase their prices or limit their markets.

In a commercial setting, the seller’s right to exclusion of
consequential damages is recognized as a beneficial risk-allocation
device that reduces the seller’s exposure in the event of breach.

Kearney & Trecker, 107 N.J. at 591-92 (citations omitted).23

Even if the essential purpose of the exclusive remedy of repair or replacement has failed, the

exclusion of consequential damages should still be enforced.** In Chatlos, the Third Circuit held:

It appears to us that the better reasoned approach is to treat the
consequential damage disclaimer as an independent provision, valid
unless unconscionable. . . . We therefore see no reason to hold, as a
general proposition, that this failure of the limited remedy provided
in the contract, without more, invalidates a wholly distinct term in
the agreement excluding consequential damages.

Chatlos, 635 F.2d at 1086.

Similarly, in Kearney & Trecker, the New Jersey Supreme Court held:

[M]any routine business transactions would be dislocated by a rule
requiring the invalidation of a consequential damage exclusion



whenever the prescribed contractual remedy fails to operate as
intended. Concededly, well-counseled businesses could avoid the
problem posed by better draftsmanship of their sales contracts. But
the commercial reality is that for many sellers, immunity from
liability for their customers’ consequential damages may be
indispensable to their pricing structure and, in extreme cases, to their
solvency.

Nor do we find that enforcement of a consequential damages
limitation when a limited remedy has failed of its essential purpose is
necessarily inequitable to the buyer. As noted earlier, the Code
affords remedies other than consequential damages when a warranty
is breached. Ordinarily, the availability of such remedies will assure
the buyer of “a fair quantum of remedy for breach of the obligations
or duties outlined in the contract.”

Accordingly, we conclude that N.J.S.A. 12A:2-719 does not require
the invalidation of an exclusion of consequential damages when
limited contractual remedies fail of their essential purpose. It is only
when the circumstances of the transaction, including the seller’s
breach, cause the consequential damage exclusion to be inconsistent
with the intent and reasonable commercial expectations of the parties
that invalidation of the exclusionary clause would be appropriate
under the Code. . . .

107 N.J. at 599-600.

- Lost Profits for New Business.

In the specific context of recovery of lost profits for unestablished business, New Jersey
may be in the process of departing from what has been its traditional position.”> New Jersey has
adhered to what is generally known as the “new business rule,” which directs that lost profits of a
new business are too speculative and remote to permit an award of damages.”® The departure
from this rule, however, may have been abandoned in accordance with a more recent decision by

the Appellate Division of the New Jersey Superior Court in Bell Atlantic Network Services, Inc. v.

P.M. Video Corp., 322 N.J. Super. 74, 98-100 (App. Div.), certif. denied, 162 N.J. 130 (1999). In

particular, although the Bell Atlantic court found the arguments supporting abandonment of the



new business rule to be persuasive, such an abandonment has not yet been directed by a majority of
the New Jersey Supreme Court. Thus, the Appellate Division reluctantly adhered to the new
business rule, which is apparently still the law in this state.”’

1L Punitive Damages.

Under New Jersey law, it is well-established that punitive damages are available only in
exceptionally limited circumstances.”® Punitive damages are used as a means for deterring
outrageous, aggravated and particularly egregious misconduct. As the New Jersey Supreme Court
has explained:

To warrant a punitive award, the defendant’s conduct must have
been wantonly reckless or malicious. There must be an intentional
wrongdoing in the sense of an “evil-minded act” or an act
accompanied by a wanton and wilful disregard of the rights of
another.

Nappe, 97 N.J. at 49.%°

- Punitive Damages Act.

For causes of action filed on or after October 27, 1995, punitive damages are governed by
the New Jersey Punitive Damages Act.*® Under the statute, which essentially codifies the common
law, punitive damages are available if:

(1) the plaintiff specifically demands punitive damages in the complaint (2A:15-

5.11);
2) compensatory damages are awarded (nominal damages are insufficient)
(2A:15-5.13); and

3) the plaintiff proves, by clear and convincing evidence, that the defendant’s

acts were accompanied by actual malice (intentional wrongdoing in the

sense of an evil-minded act) or a willful and wanton disregard (a deliberate



act or omission with knowledge of a high degree of probability of harm to
another and reckless indifference to the consequences of such act or
omission) of persons who could be harmed by the acts (2A:15-5.12).
Proof of negligence or gross negligence is insufficient to support an award of punitive damages
(2A:15-5.12). The amount of the punitive damage award is capped at the greater of: (a) $350,000,
or (b) five times the amount of the compensatory damages (2A:15-5.14). The cap does not apply to
cases involving bias crimes, discrimination, AIDS testing disclosure, sexual abuse or drunk driving
(2A:15-5.14).

In New Jersey, the general rule is that punitive damages may not be recovered for breach of
contract, even if the breach is intentional, unless the plaintiff can establish that the defendant also
breached a duty independent of that created by the contract.’' Note, too, that awards of punitive
damages entails a fact-sensitive inquiry and thus such awards are rarely granted on summary
judgment motions.*

11I1. Nominal Damages.

Nominal damages “are a trivial amount ‘awarded for the infraction of a legal right, where
the extent of the loss is not shown, or where the right is one not dependent upon loss or damage. . . .
The award of nominal damages is made as a judicial declaration that the plaintiff’s right has been
violated.”** An award of nominal damages may be appropriate in a situation where a plaintiff fails
to come forward with sufficient evidence to enable a jury to estimate the amount of money that

would fairly compensate the plaintiff for his loss.**



IV. Other Vehicles for Recovery of “Damages” (Dollars).

(a) Statutory and Treble Damages.

Under numerous statutes, plaintiffs may recover statutory damages in which the actual
losses may be doubled or trebled. Such statutes include the New Jersey Franchise Practices Act,”
the Consumer Fraud Act,*® and the antitrust statutes. It should be noted that enhanced damages
under a statutory scheme will satisfy the jurisdictional amount for the purposes of conferring federal
jurisdiction. However, a federal court will closely scrutinize a claim for punitive damages as a
method for satisfying the federal jurisdictional amount.

(b) U.C.C. Remedies.

Both buyers and sellers can recover incidental damages under the U.C.C. Buyers can
recover incidental and/or consequential damages.”’
Under the U.C.C., a buyer’s damage remedies are as follows:

[Under circumstances constituting breach, a buyer may recover] . . .
In addition to recovering so much of the price as has been paid (a)
“cover” [pursuant to 12A:2-71 27"

Under the U.C.C., a seller’s damage remedies are as follows:

Where the buyer wrongfully rejects or revokes acceptance of goods
or fails to make payment due on or before delivery or repudiates with
respect to a part or a whole, then with respect to any goods directly
affected and, if the breach is of the whole contract, then also with
respect to the whole undelivered balance, the aggrieved seller may . .
. (d) resell and recover damages as hereafter provided (12A:2-706);
(e) recover damages for non-acceptance (12A:2-708) or in a proper
case the price (12A:2-709).

- Tort vs. Contract in U.C.C. Context.

Despite some longstanding uncertainty, it is now clear that, in most instances, a plaintiff’s

remedies for purely economic losses arising from a defective product are limited to those



enumerated in the U.C.C. This is true whether the plaintiff may be categorized as a commercial
purchaser or a consumer purchaser.

In the commercial context, the Court has recognized for a number of years that a
commercial purchaser could not pursue a tort action for economic losses caused by a defective

product. Rather, in Spring Motors Distrib., Inc. v. Ford Motor Co.** the Court held that any such

claims must be pursued under the U.C.C.*° The Court, however, did not discuss whether the same
rule applied to consumer purchasers.

The Court resolved this issue in its recent opinion in Alloway v. General Marine Indus.,

L.P.*! wherein the court held that a consumer purchaser seeking recovery of purely economic losses
caused by a defective product is limited to his/her remedies under the U.C.C. and may not pursue a
separate tort cause of action.” Nevertheless, the Court tempered its ruling somewhat by limiting it
to the specific facts of the case. In Alloway, plaintiff was suing for economic losses caused when
his luxury yacht sank at dock. No one was injured and no property, other than the yacht itself, was
damaged.

In Alloway, the Court noted that it was not resolving the issue of whether tort or contract
law applies to a product that poses a risk of personal injury or property damage, but only causes
economic loss to the product itself.* The Appellate Division expressly tackled this issue in

Goldson v. Carver Boat Corp.,* treating the serious risk of personal injury as immaterial, since the

only actual injury was to the product itself.

The Alloway Court also noted that it was not deciding whether tort causes of action were
precluded where the parties to the subject transaction were of unequal bargaining power, the
product in question is a necessity, no alternative source for the product is readily available and the

purchaser cannot reasonably insure against consequential damages.*> The Appellate Division, as



well as federal courts sitting in New Jersey, have apparently followed suit, expressly leaving open
the issue of whether a party of substantially inferior bargaining power may sue in tort for purely
economic losses. These courts have strongly implied that such a cause of action exists,
notwithstanding adoption of the U.C.C. and what has since been called the Alloway Court’s
3546

“economic loss doctrine.

(©) Tortious Interference Claims.

There are various ways to calculate damages resulting from tortious interference with a
contractual relationship or prospective economic advantage. The general rule is that one who

(133

willfully induces a breach of a contract is liable for “‘the damages resulting from such breach’ . . .
and for the ‘ensuing damage’.”47 Thus, a defendant who induces a breach of a contract is liable for
all reasonably foreseeable consequential damages that proximately result from the defendant’s

conduct, regardless of whether the defendant specifically intended to cause the extent of the harm

which results.* Two Third Circuit cases, Lightning Lube, Inc. v. Witco Corp. and Zippertubing

Co. v. Teleflex Inc., provide informative, comprehensive discussions on damages in tortious

. 49
interference cases.

(d) Attorneys’ Fees.

Recovery of attorneys fees as damages in New Jersey is governed by the Rules of Civil
Practice.”® Beyond these rules, however, the recovery of attorney fees may, in fact, be determined
by express contractual provisions negotiated by the parties.’!

(e) Prejudgment and Postjudgment Interest.

In submitting a case on damages, a plaintiff should not ignore the opportunity to seek

prejudgment interest as well. New Jersey Court Rule 4:42-11(b) addresses recovery of prejudgment



interest.*> Although the Rule specifically deals with tort claims, case law has extended recovery of
prejudgment interest to contract claims.

Generally, whether a court awards prejudgment interest as part of liquidated damages will
lie within “the sound discretion of the trial court” and should be decided based on general principles
of equity.” Prejudgment interest awards are compensatory in nature and (like counsel fees,
discussed supra) are not dependent on acts of bad faith by the defendant’® Additionally, the
determination of prejudgment interest awards may be dictated by contractual provisions.™

Postjudgment interest is governed by R. 4:42-11, which provides that judgments, awards
and orders “shall” bear simple interest at the rate specified in the Rule, with the rate being
dependent upon the year.

V. Procedural Aspects of Damage Recovery - “Proving the Case”.

(a) Valuation of Loss and/or Lost Profits - Examples.

The two Third Circuit cases referenced earlier prove instructive in explaining methods for

computation of damages in commercial litigation.® In Lightning Lube, Inc. v. Witco Corp., the
defendant oil supplier interfered with plaintiff quick lube franchisor’s contracts with three
franchisees. The three franchisees then spoke with other franchisees and potential franchisees,
causing them to cease royalty payments to plaintiff or to refuse to deal with plaintiff altogether. As
a result, plaintiff’s entire quick lube franchise business collapsed.

At the time of the interference, 34 franchises were operational, approximately 117 more
were under contract, and plaintiff estimated that it would open 37 per year for the next 10 years.
Plaintiff submitted evidence that over this time period, the business would have generated
$75,000,000 in royalties and profits from the existing and anticipated future franchises. A jury

awarded the plaintiff $2,500,000 for breach of contract and $7,045,500 in compensatory damages



for the defendant’s tortious interference with the plaintiff’s relations with its franchisees and
prospective franchisees. The jury also awarded $50,000,000 in punitive damages on the plaintiff’s
tortious interference and fraud claims (without differentiating between the two).

The Third Circuit upheld the jury’s $2,500,000 breach of contract and $7,045,500 tortious
interference compensatory damages awards and affirmed the trial court’s entry of judgment as a
matter of law in favor of defendant on the punitive damage claims. The Third Circuit found the
$7,045,500 figure could have been derived solely from plaintiff’s loss of existing franchises and
their concomitant royalty payments. The figure could also have been derived from the amounts that
the plaintiff was forced to refund to existing franchisees and amounts plaintift lost from anticipated
future franchises. Finally, the Third Circuit found that even if the jury completely disregarded the
plaintiff’s damage estimates and projections of lost profits from existing and anticipated franchises,
the jury could have derived the $7,045,500 figure from testimony offered by plaintiff that a third
party considered purchasing plaintiff’s business outright for $7,000,000 at the approximate time
that the interference occurred.

Lightning Lube is significant because the defendant only interfered with three franchisees,

yet ultimately was liable for $7,045,500 in lost profits due to the collapse of the plaintiff’s entire

business. Thus, Lightning Lube provides an excellent example of a court’s reluctance to intrude

upon a jury’s calculation of damages. It also provides a thorough discussion of various methods of
calculating damages based on lost profits.>’

Unlike Lightning [Lube, which calculated the plaintiff’s damages based on the plaintiff’s lost

profits, Zippertubing Co. v. Teleflex Inc. calculates the plaintiffs’ damages based on the defendant’s

improper gains. In Zippertubing, The Zippertubing Co. (“Zippertubing”), was approached by Nab

Construction (“Nab”) to supply closeable insulation for Nab to install as part of its contract to



reinsulate subway cars for the New York City Transit Authority. Zippertubing approached Surf
Chemical, Inc. (“Surf”), an extruding house, to manufacture the insulation for Zippertubing. Surf,
however, lacked the capacity to supply the entire amount of insulation required, so Surf approached
Teleflex Inc. (“Teleflex) about manufacturing the insulation for Surf. Teleflex quoted a price to
Surf, who quoted a price to Zippertubing, who quoted a price to Nab. Believing that Teleflex had
agreed to perform the extrusions for Surf and Zippertubing, Zippertubing revealed to Teleflex the
identity of the customer (Nab). Thereafter, Teleflex improperly bypassed Surf and Zippertubing
and dealt directly with Nab. Under its proposed deal with Surf and Zippertubing, Teleflex would
have received $1,100,320 and made a net profit of $715,205. Under its direct contract with Nab,
Teleflex ultimately received $3,259,248, with a net profit in excess of $2,000,000.

Zippertubing and Surf commenced an action for tortious interference with a prospective
economic advantage against Teleflex, and a jury found in favor of the plaintiffs, awarding
Zippertubing and Surf $2,000,000 in compensatory damages and $750,000 in punitive damages.
The trial court added $345,863 in prejudgment interest to the compensatory damages award.

In presenting evidence on damages, Zippertubing and Surf did not attempt to establish the
amount of their lost profits. Instead, they proved the amount of profits made by Teleflex as a result
of its wrongdoing ($2,000,000). On appeal, Teleflex argued that plaintiffs’ disgorgement of profits
theory was improper. The Court rejected this argument and upheld the damages award.

First, the Court recognized that while the typical damage recovery by a plaintiff in a tortious
interference case is the amount of lost profits, this is so because the amount of the plaintiff’s loss
and the defendant’s gain is usually the same. In Zippertubing, however, the amount of defendant’s
improper gain was greater than the plaintiffs’ lost profits. The Court approved the plaintiffs’ use of

the constructive trust theory (which was based on Teleflex’s gain) as consistent with the policy of



discouraging tortious conduct by depriving the tortfeasor of the opportunity to profit from its
wrongdoing. Specifically, the Third Circuit approved the following jury charge by the trial court:

The law says that when one has unlawfully deprived another
of a contract or a business opportunity and has made that
opportunity his own, he is not to be permitted to retain any of
the profits, any of the benefits of his unlawful conduct.

Therefore, if you were to find that the plaintiff has met its
burden of proof as I have defined it to you on each and every
one of the elements of the case, it would be your job to award

such damages as would deprive the defendant of any
unlawful benefit of its unlawful conduct.

757 F.2d at 1412.
With regard to calculating the amount of Teleflex’s improper gain, the court charged the
jury as follows:
In determining the amount of Teleflex’s profits, I
instruct you that profits equal the total amount of money that
Teleflex earned as a result of the Nab contract, less any direct
expenses that were incurred with respect to this particular
conduct [contract]. Thus, any direct costs of this project
should be subtracted from Teleflex’s gross receipts in
computing Teleflex’s profits. ... You should not deduct

from their gross receipts any expenses of running the
business which they would have had anyway.

Teleflex argued that this charge was improper because it precluded the jury from deducting
Teleflex’s indirect business costs. The Third Circuit rejected Teleflex’s argument and held that in
disgorging profits, “the wrongdoer should not be permitted, by misappropriating another’s
opportunity, to use that opportunity in order to help absorb fixed expenses of its own business.”

Teleflex next argued that because its negotiations with Zippertubing only involved five
specific diameters of closeable insulation, and it later contracted with Nab to supply not only the

closeable insulation but also some seamless insulation and tie-wraps for closeable insulation, it



should not be required to disgorge profits from the sale of the seamless insulation and tie-wraps as
part of the damages award. Again, the Court rejected this argument. The Court noted that the
measure of damages in tort cases includes those damages reasonably foreseeable at the time of the
commission of the tortious act. Here, it was foreseeable that Nab would elect to deal with a single
source of supply, and that, but for the tort, that source of supply would have been Zippertubing.
Furthermore, Nab ultimately purchased the seamless insulation and tie wraps from its closeable
insulation supplier (Teleflex). Thus, the Third Circuit held that the trial court was correct in
permitting the jury to base its award on the entire Teleflex-Nab transaction.

Teleflex also argued that the damage award should have been reduced by the amount of
profit which Teleflex would have received had it gone forward with the Zippertubing-Surf-Teleflex
transaction. The Third Circuit was unable to consider this argument, however, because Teleflex
failed to raise it below.

With regard to the award of punitive damages, Teleflex argued that such an award was
impermissibly duplicative because it was already being forced to disgorge profits. The Court
rejected this argument as equally applicable to any case in which both compensatory and punitive
damages are awarded. The Court found that malice could be inferred from Teleflex’s conduct and
consequently upheld the jury’s award of punitive damages. Finally, the Court upheld the trial
court’s award of $345,863 in prejudgment interest as consistent with R. 4:42-11(b).

(b) Evidentiary Considerations Generally.

(1) Burden of Proof.

With respect to the burden of proof, a plaintiff wishing to prove damages obviously bears
this burden in securing recovery.”® Generally, the party breaching the contract has the burden of

proving that the losses could have been avoided through mitigation of damages.59 In a case



involving liquidated damage provisions, the party asserting a right to such damages bears the
burden of showing the existence of a valid provision, while the party being assessed the liquidated
damages will bear the burden of proving the existence of a contractually acceptable excuse to the
assessment.”’

(i)  Use of Experts.

At the outset, counsel for the plaintiff must make a determination as to whether expert
testimony is necessary in order to prove the losses sustained by the plaintiff and insure significant
damage recovery. Clearly, if the damages sought involve any complexity, counsel for the plaintiff
should not hesitate to retain suitable experts to insure the appropriate recovery through the laying of
a proper foundation to justify a jury award.®’ Experts can be in the fields of accounting, economics
and actuarial sciences. It is crucial that a determination be made early as to whether or not it is
commercially viable to pursue various avenues of damage recovery, balancing the recovery sought
against the costs of experts and the companion expense of defending against experts. On occasion,
a fact witness may be permitted by the court to testify as an expert witness, and counsel should
clearly define those areas where expert testimony may or may not be required.**

() Admissibility of Evidence.

Particularly in the context of lost profits, commercial damages can be determined by a
variety of methods. As an example, damages can be ascertained by evaluating the plaintiff’s
experience in a given industry or commercial sector either before or subsequent to the commercial
breach.”’ Alternatively, the value of lost profits can be determined by focusing on businesses
belonging to someone other than the plaintiff as a means of gauging how the plaintiff’s business
would have proceeded had the defendant’s breach or tortious act not occurred. Further, industry

averages also are available as a method for proving damages.



As mentioned previously, certain elements of proving damages are ripe for expert
testimony, while other elements can be shown by lay testimony. Evidentiary aids, such as charts
and graphs, can be useful for showing trends and/or impacts of various economic events.
Testimony will be necessary with regard to overhead and other usual costs of business, inasmuch as
loss of profit damages are based on net profits as opposed to gross profits. Finally, evidence will be
admitted with respect to tax liabilities, depreciation and inflation in order to arrive at conclusive
present values.

VL Other Areas of Consideration: Damages in Securities, Patent and Anti-Trust Litigation.

While a comprehensive discussion concerning the types of damages available in securities,
patent and anti-trust litigation is beyond the scope of this discussion, practitioners should be
generally aware of the criteria for the recovery of money damages which are available in these types
of cases. Often, the methodology of calculating the damages sustained in such cases will vary little
from that already mentioned. Nevertheless, a brief description of the damages available in these
specific types of litigation is warranted.

(a) Patent Litigation

A patent holder is entitled to compensatory damages for infringement of his/her patent.
Federal law provides that “[u]pon finding for the claimant the court shall award the claimant
damages adequate to compensate for the infringement, but in no event less than a reasonable royalty

for the use made of the invention by the infringer . . . i

Thus, there are two methods by which
damages for patent infringement are calculated.

First, damages will be calculated by assessing the actual damages sustained by the patent

holder as a result of the infringement. This would normally be accomplished by calculating the



holder’s lost profits caused by the infringement.”> Alternatively, if actual damages cannot be
ascertained, the court will award the holder a reasonable royalty for the use of his/her invention.

(b) Securities Litigation

One of the most common type of securities litigation is one brought pursuant to Section
10(b) of the Securities Exchange Act of 1934%" for false or misleading statements or omissions
concerning a publicly-traded company. Damages in these cases is normally computed by reference
to the “out-of-pocket” rule.®® This rule provides that a plaintiff’s damages will be the difference

between the price paid for the security and the “real” value of the security, i.e., the fair market value

of the security absent the misrepresentations or omissions at the time of the initial purchase.”

Damages are also available in an action brought pursuant to Section 11 of the Securities Act
of 1933"° for false or misleading statements made in registration statements. In such cases, the
plaintiff is entitled to the difference between the amount paid for the security and: (1) the value of
the security at the time suit was brought; (2) the price the security was disposed of in the market
prior to suit; or (3) the price the security was disposed of after suit but before judgment if such
damages are less than those as calculated under the first option.”"

(©) Antitrust Litigation

Generally, an anti-trust claimant is entitled to three types of damages. First, the aggrieved
party may recover damages for increased costs caused by the anti-trust violation. Second, the
claimant may recover lost past profits. Third, a plaintiff may recover for the reduction in value of
the affected business.”” These types of damages would presumably be recoverable under New
Jersey’s Anti-trust Act as well, as interpretation of that statute generally mirrors the federal

sta‘rute.73



CONCLUSION

The numerous and complex issues involved with computing and proving commercial
damages require more attention than litigators often devote in the course of their litigation. It is
imperative, especially in light of the court’s apparent recognition of lost profit claims for
unestablished businesses, that those involved in commercial litigation address commercial damage
issues at the outset of litigation. There will often be a need for retention of experts both for
purposes of initial consultation and for testimony at trial.

As with any litigation, the goal and responsibility of the litigator is to secure the optimum
result for his or her client. Plaintiff’s counsel may be successful in “baking the cake” of liability,
but it is the recovery of substantial damages which will be “the icing,” a sweet ending for an

ecstatic client.
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