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NJ Leads the Way in Mandating Severance  
Payments for Laid-off Employees

On Jan. 21, 2020, New Jersey became the first state to mandate employee severance  
payments in the event of a closure of operations or mass layoff of employees.

By Kathleen M. Connelly

For nearly two decades 
New Jersey employ-
ers had to comply with 

the notice requirements of the 
Federal Worker Adjustment 
and Retraining Notification Act 
(WARN), 21 U.S.C. 2100 et 
seq., as well as New Jersey’s 
similar counterpart, Millville 
Dallas Airmotive Plant Job Loss 
Notification Act (NJ WARN Act), 
N.J.S.A. 34:21-2. While not iden-
tical, both statutes require New 
Jersey employers with 100 or 
more employees to provide 60 
days’ written advance notice to 
those employees affected by a 
“mass layoff” or “plant closing” 
or a “termination of operations” or 
“transfer of operations” as those 
are defined under the respective 
statutes. Both laws require sim-
ilar notifications to designated 
state and local officials. A failure 
to provide the required 60 days’ 
advance notice could result in lia-
bility for wages and benefits for 

the period for which the notice 
was not provided to the affected 
employee.

As a result of the Toys ‘R’ Us 
bankruptcy filing in 2017, more 
than 30,000 workers were laid 
off nationally, and approximately 
2,000 in New Jersey. Initially, 
these employees were not pro-
vided with any severance benefits 
but an ensuing battle ultimately 
resulted in the establishment of 
an assistance fund to provide 
some monetary relief to affected 
employees. Critics claimed that 

these benefits fell far short of 
what these workers should have 
been paid.

The Toys ‘R’ Us closures’ 
effect upon the citizens of New 
Jersey did not go unnoticed by 
the state legislature. On Jan. 21, 
2020, New Jersey amended the 
NJ WARN Act to become the 
first state to mandate employee 
severance payments in the event 
of a closure of operations or mass 
layoff of employees. The amend-
ments also extend significant 
additional protections to New 
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Jersey employees, making it the 
most progressive law of its kind 
in the country. The law goes into 
effect July 19, 2020.

Under current law, the NJ 
WARN Act only applies to those 
employers with 100 or more full-
time employees who have been in 
operations for at least three years. 
The act’s notification require-
ments are triggered in the follow-
ing two circumstances:
•  When  an  employer  ceases  or 

transfers operations at a single 
establishment during a continu-
ous 30-day period (or 90 days if it 
cannot be proved that the termina-
tions are for separate and distinct 
causes) that results in the termi-
nation of 50 or more full-time 
employees, or
•  A  “mass  layoff”  at  a  single 

establishment during any 30-day 
period (or 90 days if it can-
not be proved that the termina-
tions are for separate and distinct 
causes) that impacts either 500 
or more full-time employees, or 
50 or more full-time employees 
representing one-third or more 
of the employer’s full-time 
employees.
•  Employers  are  currently 

required to provide 60 days’ notice 
of termination and no severance 
payments are mandated unless 
the employer fails to provide the 
required notice.

Expanding coverage to more 
employers. Commencing in mid-

July, all employers with 100 or 
more employees, including full-
time, part-time and temporary 
employees, will be a covered 
employer under the NJ WARN Act. 
As a result, many small employers 
previously exempt from the NJ 
WARN Act requirement are now 
subject to the obligations imposed 
upon businesses in the event of a 
downsizing.

Expanding the definition of 
a covered “establishment” to 
all facilities within the state. 
The current law only applies to 
closures or mass layoffs in a 
single establishment, which may 
be a single location or group of 
contiguous locations, including 
industrial parks. The amendment 
dispenses with the single facility 
concept, and “establishment” 
now collectively includes all 
the employer’s locations within 
the state, excluding temporary 
construction  sites.  Employers 
with multiple small facilities 
scattered throughout the state 
may now be covered employers.

Lowering the bar for a cov-
ered closure of operations. 
Commencing in mid-July, a transfer 
or closure of operations triggering 
the NJ WARN Act will occur 
upon a termination or transfer of 
50 or more employees (including 
full-time, part-time and temporary 
workers) in an “establishment” 
in a 30-day period. Transferring 
employees out of state, no matter 

how close to the original worksite, 
or transferring employees more 
than 50 miles from that worksite, 
constitutes a “termination” if the 
employee does not accept the 
transfer.

Lowering the bar for a cov-
ered “mass layoff.” Similarly, a 
“mass layoff” will now include 
the termination of 50 or more 
employees (including full-
time, part-time and temporary 
employees) in any “establishment” 
during any 30-day period. No 
longer does the layoff have to 
affect at least 500 employees or 
33% of the workforce.

New notice and severance 
obligations.  Employers  must 
now give at least 90 days’ notice, 
up from 60 days under the 
Federal WARN and current NJ 
WARN Act, of a covered plant 
closing, mass layoff or transfer 
of operations. In addition, for the 
first-time employers must now 
pay all affected employees one 
week of severance for each full 
year of service upon termination. 
The rate of severance pay is 
based upon the average regular 
rate of compensation received 
during the employee’s last three 
years of employment with the 
employer or the final regular 
rate of compensation, whichever 
is higher. Failure to provide 90 
days’ notice or make the timely 
severance payments will result 
in a penalty of an additional 



four weeks of severance to each 
affected employee.

Severance obligation may 
override collective bargain-
ing agreement. As for those 
employers who have severance 
obligations under the collec-
tive bargaining agreements, the 
amendments require the employer 
to pay the statutory severance 
amount or that provided under the 
collective bargaining agreement, 
whichever is greater.

Severance payments regarded 
as back wages due at termi-
nation. Unlike other debts 
and liabilities, wages cannot 
be discharged in bankruptcy. 
To preclude employers from 
declaring bankruptcy to avoid the 
new severance obligations, the 
law provides that all severance 
payments due shall be regarded 
as compensation for back pay, 
earned in full upon the termination 
of employment.

Expanding the definition of 
“employer” to include all cor-
porate decision-makers. The 
amendments significantly expand 
the definition of “employer” 
to include “any individual, 
partnership, association, corp -
oration or any person or group 
of persons acting directly 
or indirectly in the interest of 

an employer,” including any 
person or entity that owns or 
operates the employer or makes 
the mass layoff or termination 
decision. Due to the NJ WARN 
Act’s expansive definition of 
“employer,” corporate decision-
makers may be personally liable 
for the severance obligation if not 
paid by the company.

Elimination of waivers. The 
amended act eliminates an 
employer’s ability to obtain a 
waiver for the right to sever-
ance payments unless approved 
by the New Jersey Commissioner 
of Labor or the court.

Bottom line for New Jersey 
employers and employees. The 
NJ WARN Act amendments’ 
severance mandate will provide 
significant financial security to 
tens of thousands of New Jersey 
employees who may find them-
selves the victims of corporate 
restructuring, relocation, down-
sizing or closure of operations. 
This is especially true for those 
employees who were loyal to a 
business for many years, only to 
be rewarded with reduced pros-
pects of reemployment in the 
event of a layoff absent the man-
dated severance payments.

On the employer’s side, these 
radical changes will result in 

many more layoffs being subject 
to the NJ WARN Act require-
ments and significant increased 
costs associated with downsiz-
ing operations in the state. New 
Jersey employers considering 
reductions in their New Jersey 
workforce are certainly incentiv-
ized to undertake any mass layoff 
or relocation in advance of the 
July 19, 2020, the date when 
the severance payments and other 
requirements of the amended NJ 
WARN Act go into effect. Going 
forward, businesses considering 
commencing or expanding exist-
ing operations in New Jersey will 
surely take into account these 
new requirements before mov-
ing forward with these initiatives. 
Time will tell whether the legis-
lation will prompt the business 
community to conclude that New 
Jersey does not foster a favorable 
business climate and will look to 
other states to locate operations.
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